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A /ORDER

S K HAR, oW ey /
PER RAJESH KUMAR, AM:

These appeals by the assessee are arising out of the orders
of Commissioner of Income Tax (Appeals)-53, Mumbai in Appeal
Nos. CIT(A)-53/1T-285,284/IT0O-18(3)(2)/2018-19 even dated
17.12.2018. The Assessments were framed by the Income Tax
Officer, Ward-18(3)(2), Mumbai (in short ITO/ AO) for AYs
2010-11, 2011-12 vide dated 19.02.2016 & 30.12.2015, under
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section 143(3) read with section 147 of the Income-tax Act,
1961 (hereinafter ‘the Act’).

2. The only issue in these appeals of assessee is against the
order of CIT(A) confirming the addition made by AO applying
the profit rate at 12.5% of the bogus purchase. For this
assessee has raised identically worded grounds in both the
years except the quantum. The facts and circumstances are
exactly identical in both the years and hence, we will take the
facts from AY 2010-11 and will decide the issue.

3. Briefly stated facts are that the assessee engaged in the
business of wholeseller/ retailers of stainless steel. The AO
received information from DGIT (Investigation), who in turn
received information from Sales Tax Department, Mumbai that
the assessee has made purchases from hawala parties, as listed
in hawala dealers by the Maharashtra Sales Tax Department
who are providing bogus bills of purchase amounting to Rs.
1,19,22,216/- for AY 2010-11 and ¥1,55,17,693/- for AY 2011-
12 as admitted by these hawala dealers in their deposition

before the authorities. The same reads as under: -

For AY 2010-11

S/ | Name of party Amount
No.
1. Harshil Ferromet Pvt. Itd. 1,19,22,216

For AY 2011-12

S/ | Name of party Amount
No.
1. Harshil Ferromet Pvt. Itd. 67,388,065
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2. Maruti Impex 18,14,530
3. | Subham Steel Impex 69,65,098
Total 1,55,17,693

4. The AO issued noticed under section 133(6) to the parties
which returned back as unserved and assessee failed to produce
these parties. According to information received the name of
this party was appearing in the list of hawala entry operators as
supplied by sales Tax Department of Maharashtra. The hawala
traders admitting before the sales tax authorities in their
deposition that they were providing only accommodation
purchase bills on commission basis without being actual
purchase/ sale of goods. The AO during the course of scrutiny
assessment proceedings required the assessee to file the details
of purchase. The assessee filed copies of purchase bills from the
above said parties, copies of ledger extract and copies of bank
statements to prove the payments by cheque. The AO required
the assessee to produce these parties for verification but
assessee expressed his inability to do so. According to the AO,
the assessee failed to establish the genuineness of the purchase
and accordingly, he made addition of unproved purchase at
12.5% of %14,90,277 for AY 2010-11 and %19,39,712/- for AY
2011-12 to the returned income of the assessee. Aggrieved,
assessee preferred the appeal before CIT(A), who confirmed the
disallowance of the bogus purchases by observing in para 4.11
by following the decision of Hon’ble Gujarat High court in the
case of CIT vs. Smith P. Seth (2013) 356 ITR 451 (Guj) as

under: -

"4.11. Even if materials have been

purchased, they are not purchased form
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these parties and may be in cash from un-
disclosed parties. By purchasing from the
grey market, the appellant would have
benefitted by the savings of taxes. It is
noted from Tax Audit Report that quantity
accounts are not maintained and the
opening and closing stock is valued as
certified by the appellant. Therefore, in
fact and circumstances of the case, in this
particular case, it is considered most
appropriate to adopt 12.5% profit which
can take care of the rotation of capital
utilised for such transaction. Hence in the
light of finding of the Hon’ble Gujarat High
Court in the case of CIT vs. Simit P.
Sheth, 12.5% profit is found to be
appropriate for ascertainment of taxable
income related to such transaction. The
assessing officer has made disallowance
@ 12.5%. The same is reasonable and is
sustained. Thus the Groundof appeal on

merits of disallowance is dismissed.”

5. I have heard the rival submissions and perused the facts
as placed before us. The undisputed facts are that the assessee
is wholesaler/trader in stainless items and is beneficiary of
hawala purchase bills of Rs. 1,19,22,216/-.The AO made
addition @ 12.50% which was affirmed by Id CIT(A) while

sales were not doubted. In our opinion, the bogus purchases
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are to be subjected to tax on reasonable rate. Therefore, the
rate upheld by Id CIT(A) is not reasonable in view of the nature
of trade of the assessee. We further note that the GP for the
last three years ranges between 5% to 6%. Keeping in view the
profit history of the assessee, we are of view that rate of 4%
would be reasonable. Accordingly, we direct the AO to apply 4%

on the bogus purchases.

6. In the result, appeal of the assessee is partly

allowed.

Order pronounced in the open court on 12.02.2020.
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